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I.  Any person aggrieved by this Order-In-Appeal issued under the Central Excise Act
1944, may file an appeal or revision application, as the one may be against such order, to the
appropriate authority in the following way :
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Revision application to Government of India :
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(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid :
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(i) In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course of
processing of the goods in a warehouse or in storage whether in a factory or in a warehouse.

(=) m%aﬁiﬁﬂﬁwmmﬁﬁﬁ%ﬁmwmw%ﬁﬁwmﬁmnﬁwmrrmmtﬁqﬁﬂ
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(b) In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported to any

country or territory outside India.
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(c) In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.
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(d) Credit of any duty allowed to be utilized towards payment of excise duty on final products
under the provisions of this Act or the Rules made there under and such order is passed by the
Commissioner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2) Act,

1998.

(1) zﬁ‘rﬁﬁuwgﬁﬁ(m)ﬁmﬁmﬁ,2001$W9$whﬁrﬁﬁﬁmm¥q&ﬁeﬁqﬁmﬁﬁ,ﬁf&a
ana“aa%qﬁrmﬁﬁﬁﬁﬁ?ﬁﬁ%ﬁqﬂmzﬁiﬁmﬁa—m@mmaﬁaﬁaﬁqﬁﬁr’zﬁmaﬁﬁaﬂaﬂﬁmr
ST R | S e war g 61 geadind & ST 9N 35-F § PR © & guad & [gg @ | AR-6 =

#t ufer i gl =eg |
The above application shall be made in duplicate in Form No. EA-8 as specified under

Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each of
the OO and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under
Major Head of Account.
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The revision application shall be accompanied by a fee of Rs.200/- where the amount involved is
Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees One

Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) B Seure Yo ARG, 1944 BT AN 35— TOdT /35—F % afafd—

Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
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To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2" floor, Bahumali Bhavan, Asarwa, Ahmedabad-380016 in case of appeals other

than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be accompanied against
(one which at least should be accompanied by a fee of Rs.1,000/-, Rs.5,000/- and Rs.10,000/-
where amount of duty / penalty / demand / refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac
respectively in the form of crossed bank draft in favour of Asstt. Registar of a branch of any
nominate public sector bank of the place where the bench of any nominate public sector bank of
the place where the bench of the Tribunal is situated
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In case of the order covers a number of order-in-Original, fee for each O.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the Appellant
Tribunal or the one application to the Central Govt. As the case may be, is filled to avoid
scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One.copy of application or O.L.O. as the case may be, and the order of the adjournment
authority shall beer a court fee stamp of Rs.6.50 paisa as prescribed under scheduled-| item of
the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under
section 35F of the Central Excise Act, 1944 which is also made applicable to Service Tax
under section 83 of the Finance Act, 1994 provided the amount of pre-deposit payable would

be subject to ceiling of Rs. Ten Crores,
Under Central Excise and Service Tax, “Duty demanded” shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

SProvided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014,
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(6)(i) In view of above, an appeal against this order shall lie before the Tribunal on payment of
10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where
penalty alone is in dispute.”

IIl.  Any person aggrieved by an Order-in-Appeal issued under the Central Goods and Services
Tax Act, 2017/Integrated Goods and Services Tax Act, 2017/Goods and Services Tax
(Compensation to States) Act, 2017, may file an appeal before the appropriate authority.
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'ORDER-IN-APPEAL
M/s. Electrotherm India Ltd., 72, Village-Palodia,Tal-Kalol,Dist-Gandhi
nagar(henceforth referred as* appellant”) has filed the present appeal
against the Order-in-Original 09/CE/Ref/AC/2019-20 dated 13.08.2019
(henceforth referred as “impugned order") passed by the Assistant
Commissioner, Central GST, Kalol Division, Gandhinagar(henceforth

referred as “adjudicating authority”).

2 The facts of the case, in brief, are that the appellant is a
manufacturer of Induction Melting Furnace falling under Chapter 85 of
the Central Excise Tariff Act, 1985. They had filed a refund application
dated 15.04.2019 (received by Divisional Office 22.04.2019) for an amount
of Rs.33,64,267/- alongwith interest as applicable, which they had
reversed as CENVAT credit during the investigation and was subsequently
vide Order-In-Original No.AHM-CEX-003-ADC-JC-25-18-19 dated 27.03.
2019 of the Additional Commissioner,Central GST and Central
Excise,Gandhinagar held admissible. The appellant was allowed said

refund under impugned order but the claim for interest was denied.

3. Being aggrieved with the impugned order, the appellant preferred
this appeal contesting inter alia that the appellant is entitled for interest on
amount of refund for the period from date of deposit fill the date of
refund by the department; that the amount was deposited on 17.01.2007
i e. the date on which the department made inquiry; that deposit was not
in pursuant to any order and therefore never in the nature of pre-deposit
under Section 35: the appellant cited various case laws in the favor of the
grounds advanced. It was contested that Section 35FF as prevailing prior
to 2014 will not apply in this case as the amount was deposited in term of

first proviso to Section 35F.

4, In the personal hearing held on 18.12.2019, Shri S.J. Vyas, consultant

reiterated the submissions in Appeal Memorandum and requested to

consider the appeal.

Gy | have carefully gone through the facts of the case on records,
grounds of appeal in the Appeal Memorandum, oral and written
submissions made at the time of personal hearing. It is observed that the
refund of Cenvat credit reversed during investigation became payable

on account of Order-In-Original dated 27.03.2019 of the Additional

@@ 9y,
ﬁ- CEN T"?‘?i](f}f_
N

[ ———
L3}




F.No. V2/72/GNR/19-20.

Commissioner, Central GST and Central Excise, Gandhi nagar, which
stands sanctioned under impugned order. Therefore, the limited issue to
be decided in this case is that in case of deposit made during the
investigation, whether interest on refund of such amount shall be payable
from the date of deposit of such amount or from the date after 3 months

of filling the refund application.

6. | observe that similar issue was decided by the Hon'ble CESTAT, in
case of M/s. Ratnamani Metals & Tubes v/s Commissioner of C.Ex.& S.T.,
West Zonal Bench, Ahmedabad reported in 2019(366) ELT(Tri-Ahd) wherein
it is held that date of filing refund claim is relevant ddte for computation
of interest if made after 3 months and not date of making deposit.

Relevant part of the judgement is reproduced below:

5. 1 find that the limited issue to be decided by all this case is that in case, of
deposit made during the investigation of the demand case whether interest on
refund of such amount shall be payable from the date of deposit of such amount
or from the date after 3 months of filling the refund application. As regard, the
deposit made during the investigation it is obvious that there is no provision in
Central Excise or to make a deposit. Whatever payment made it is towards the
probable Excise duty liability for which the investigation is undergoing, therefore, it
cannot be said that any deposit made during the investigation so made by the assessee
is not a duty but only a deposit. Once the adjudication authority confirms the demand
the said amount stands confirmed as duty only, the same being the duty stands
appropriate against the demand confirmed in the adjudication order. For this reason
also the amount even though that paid during the investigation, shall be
considered as payment of duty. When this be so the refund of such duty amount
is clearly governed by the Section 11B of Central Excise Act, 1944. In case of
refund under Section 11B provision, of interest is available under Section 11BB. In
terms of such section, of interest is payable only from the date after completion of 3
months from the date of filling the refund application. Therefore, the interest in any
case is not payable from the date of deposit of the amount during the
investigation. On the issue of interest on refund of duty the Hon’ble Supreme Court
in the case of Ranbaxy Laboratories Ltd. v. Union of India, 2011 (273) E.L.T. 3
(S.C.) wherein, the Court has held that the interest on refund under Section 11B is
payable only from the date of expiry of three months from the date of receipt of
application for refund. Therefore, now there is no ambiguity or doubt that from
which the date interest is payable in case of refund of duty. As Regard the decision
relied upon by the Ld. Counsel in the case of Futura Ceramics Pvt. Ltd. (supra). I find
that this decision has not considered the various judgment relied upon by the Ld. AR
particularly the case of Ranbaxy Laboratories Lid., Kamakshi Tradexim (India) Pvt.
Ltd., therefore, the decision of this Tribunal dated 21-11-2017 is distinguished. As per
my above discussion, the impugned order is upheld. The appeal is dismissed.

i In the instant case, it is observed that the appellant had reversed
the amount in question towards their duty liability, during the course
investigation of the case. Further, the Cenvat credit reversed by the
appellant was initially confirmed under order dated 26.02.2010 of the Joint
Commissioner, Central Excise, Ahmedabad. Therefore, the payment
made by the appellant towards the Excise duty liability for which the
investigation were undergoing, cannot be considered as deposit as
contended by the appellant. Looking into the facts of the instant case,
the decision of Hon'ble Tribunal, Ahmedabad supra is squarely applicable
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to this case. In view of the above legal position made clear by Hon'ble
CESTAT, wherein it is held that in case of amount paid as deposit during
investigations, is towards probable ‘Duty’ liability only and therefore, daie
of filing refund claim is relevant date for computation of interest and not
date of making deposit. In view of said legal position established by
Hon'ble Tribunal to which I'm bound to follow, the appellant is not entitled
for interest on amount of refund from date of deposit till the date of
refund by the department. The case laws cited by the appellant in this
regard are distinguishable from the fact of the instant case as in the said
case laws, it is held that the amount in question were not paid fowards Excise
duty, but only by way of deposit during investigation. In the case on hand,
amount in quésTion ie. Cenvat were reversed towards Excise duty only and
hence appellant is not entitled for interest on amount of refund from date
of deposit till the date of refund by the department. Further, in context of
the decision relied upon by the appellant in the case of Futura Ceramics
Pvi. Lid.| find that it is already observed under above order supra that
said decision has not considered the various judgment relied upon,
particularly the case of Ranbaxy Laboratories Ltd. and Kamakshi Tradexim
(India) Pvt. Ltd. Therefore, the decision of Tribunal in the case of Futura
Ceramics Pvi. Ltd is distinguished. In view of above legal pronouncement
that the payment made during investigation is against probable duty
liability only and cannot be considered as deposit, the plea of the
appellant that Section 35FF as prevailing prior to 2014 will not apply in this
case as the amount was deposited in term of first proviso to Section 35F is

not relevant.

8. In view of the observations above, the impugned order does not
require any interference. The grounds advanced by the appellant are not

acceptable. The appeal filed by the appellant is rejected.
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The appedal filed by the appellant stands disposed of in dbove terms.
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By R.P.A.D.
To,

M/s. Electrotherm India Ltd.,
72, Vilage-Palodia,Tal-Kalol,Dist-Gandhinagar

Copy fo:
The Principal Chief Commissioner of Central Tax, Ahmedabad Zone.

The Commissioner of Central Tax, Gandhinagar.

The Additional Commissioner, Central Tax (System), Gandhinagar
The Asstt./Deputy Commissioner, CGST Division-Kalol,Gandhingar
Guard File.
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